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He taid Fobn Weir having in July 1690 given in. a Petition to the. Parliament repreſenting 
that in the late times there had been ſome Civil ARtions depending betwixt him and 
Gilkerſcleugh, whereby he was ſo ſtirred up againſt Negtown , that during the Depen« 

| dance, Gilkerſcleygh threatned that if Newroun would not deſiſt, he would inform ſuch words 
againſt' Newtown as ſhould. be Freaſonable, condeſcending at the ſame time upon the Words, and 
that accordingly thereafter: Newtour was taken and made Priſoner in Edinburgh, and got an Indi&-. 
ment to anſwer before the Juſtices for the ſaids Words, 3s alſo that he appeared as a Witneſs, and in 
the precognition deponed, conform tothe Libc], But that the other Witeneſles, viz. Alexander Boi 
lie and Andrew gymonton not proving ſuſhciently, he was continued Priſoner till February 1686, that he 
was diſmiſſed upon a a Bill to the Council, and ſubſuming that the ſaid Proceſs and Impriſonment was 
occaſioned by Gilkerſcleughs malice againſt him, and that he was therebyput to the Expenſes ofaboye 
5oo lib, Sterling, and concluding againſt Gilker/clevugh, and the other two Witneſſes that' they may be 
decerned . conjundtly and ſeverally to make payment of the ſaid Sum with the Annualrents thereof 
ſince the date and time of expending ghe ſamen, which havirig come to be called before the Commit. 
teeof Fines and Forteitures, and being debate and Probation taken: and all theſe ARions that was 
depending before the Committee of Fines and Forfaultures are now remitted to the Commintee for 
Security of the Nation, that the Parties may be heard before them, Gilker/clengh before he make a« 


ny. particular Anſwer to the fortſaid groundleſs and fa.le Repreſentation; he humbly. offers 20 the Cc 
Nx xment; rhacteimh's vimority tein; Tc vm e\: be huwbl offers to the ys 


-FSderiion of the-Farli: Sages 
TVeir one of his Curators, uponthis Ground and Pretence that he was an Agent and Writer, and fo 
could ſerve Gilkerſcleugh in any Afﬀair that he had depending at Law, and he being allowed to in« 
tromet with the whole Rents of Gilkerſclenghs Eſtate, and others belonging to him, wbereof to this hour 
Gilkerſcleugh could never pet an Account,and albeit he will be Debitor to Gilkerſcleagh in great Sums 
of Money,as alſo the decealt Gilkerſcleugh,the Defenders Father being Cautioner for Jobs Weir the Pure 
ſaers Father in Law to James Jobnſtour of Cariffen for a conſiderable Sum, whereof the Purſuer by his 
ContraR of marriage betwixt him and his Wife, was obliged to make payment, and relieve the Cauti: 
oner, in reſpe& the (aid John Weir had diſponed his Eſtate to the Purſuer, who married his cldeſf 
Daughter, yet ſo far was he from paying thereof, that he ſuffered Gilkerſcleugh his Pupills Eſtate to be 
appryſed for the ſame, the Legal whereof is now expired, through the Default and Fraud of the Pur- 
ſuer, ſo that it is evident that the Purſuer will be Debitor to Gilkersclengh in greater Sums than he is 
worth. | 

This being premiſed, It is anſwered for Gilkeeſcleugh. 1. That its not ſo much as alledged in the 


faid Lybel, that be meddied with any of Newtouns filtate, either as Fine or Forefaulture, or that he 


any other manner of way meddled with any thing that belonged to him, ſo that he not being able 
to lybel in the terms of the AQ of Parliament anent Fines and Forefaultures, he has patch*d up the ſaids 
falſe and irrelevant Stories contirved by him, of purpoſe to force from Gilkerſcleugh a Diſcharge of 
the foreſaid juſt Debts, for which he knows he will be lyable: And whereas it is alledged that Gilker/- 
cleugh was ſtirred up againſt him, upon the account uf Civil Aﬀtions depending berwixt wcw, the 
me is groſsly calumnious, ſeing Newtour: had never any ground, nor did intend any Aion againſt 
Gilkerſcleugh,bur on the contrary heintented anAction againſtNewtour torelieve him of the faid Debt,for 
which his Father was Cautioner, and which Newtown by his Contra was bound to ſatisfie, as ſaid is, 
and he was ſo conſcious that the ſaid Purſuit was juſt, and that he will be lyable, that he was neceffi- 
eat to uſe a moſt dilingenuous Shift to ſtop the Proceſs, by debarring Gilkerscleugh with Horning 3 So 
thatit was abſolutely falſe-to pretend that he had any Proceſs againſt Gilkerſc/engh, which might have 
ſtirred up Gilkerſcleugh againſt him, | wy 2 | 

2. If the Libel as itis conceived were true, as it ismoſt falſe, yet itis no ways relevant, 1x, Be« 
cauſe the words alledged tobe informed by Gilkerſcleugh, 27e not lybelled as they ought to have 
been, 2, If the words tad been lybelled, then they would either be Treaſonable or not, and if they 


were ſuch, then he was bound to have informed , otherways be himſelf would have been lyable in the 
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pain of Treaſon for concealing, or they were not. Treaſonable, in which caſe Newtown would have 


in :1dice thereby. 3. It is notourly known, that there was previous Cognition taken by 
Re Warcmaon ro the whole Weſtern Shires,what one man knew agalalt another,and 
obliged them to depone upon Oath, otherways they were fent to Priſon g as allo it was an ordinary 
Queſtion ( whom ye do know that knowsany thing of ſuch an Affair J fo that as a perſon was obli- 
=d totell who were Conteifes, and one theſe Precognitions the Indictments at the Circuit Courts 
Sw taken out, and Newtowns Indictment confilts of many more Articles than theſe worcs alledged 
to be ipformed againſt him by Gulkerſcleaugh, which were ſeparately relevanty and if the words had been 
trexſonable as Newtown pretends, then he was obliged to diſcover the ſame, eſpecially when he law a 
ſevere Example betore him of the Laird ot Deachall, who was forefault for Cortcealing only that which 
was whiſpered 1n his Ear by Sir John Cochran, who craved of him ſume Supply for the Ear] of Ar» 
ons Seing there w3s (o univerſal a Precognition taken, as ſaid is, all that G3/Zerſcleugh can pretend to 
have informed was the Words (p:ken to him by Newtown, and it is thought ſtrange how the dil1ti=z 
of thelec in he pretended tobethe only ground of his Imprifonment,ſeing there is four or five ſeparat 
Atticles inhis IndiQment,every one thereof was relevant to infer Treaſon, andwoich cannot be priended 
that EVET Gickerſcleugh knew Or informed of, becauſe Newtown W3s 1ndit:d in June 1683 4t the Circnc- 
Court, wherein itis ſpecially lybelled, tha: be ſent his Man and Horſe to Both»: E and that he took a 
am inſtrument again his Servant at Lanerk, proteſting that he was innocen? of his going, and that he 


only {ent his man to bring back the Horſe, but net to joyn withihe Rebells, ar:4 that was the firit hiog that . 


made him be taken notice of at Larerk, and Gilkerjclenghs Depofiti: 1 is not taken till Ofcher 168 2, 
which was after the [nditement, ſothat it 1s ridicalous to ailedpe that Newtowns Incarceration proceeded 
from Gilkerſclengh, \cing Newtown h1d been formerly [ndited, 2nd declared Fugirive for not appearing, 
and who upon his return and coming . 10 was relaxed upon his taking the Teſt. 2. As Newtonn was 
relevantly Indited before Gitkerſ: leugh was ex mined, asfaid is, fo it was groundlclsto pretend that an 
thi:g could be fixt againſt Gitkerſcleugh upon that account, feing by the Depofitions adduced, it is clear- 
ly proven that Andrew Symw07-8-u7 and Alexander Baillie ſaid that they would declare what would hang 
Newtour, and thatth: y would follow him to the Gallows, =» I IG, 
4. As the Repreſentation made in the foreſaid Complaint, 1s Caſumnious and Irreleyant, fo it is 
againſt ſenſe to think that Gilkerſcleugh could have any D-fipn to have Newtoun forfeit, becauſe News 
tour being Debitor to him 1n great Sums of Money : If Newtovn had been forefcit ic would have ruis 
ned Gilkerſcleungh, And further, to (hew how abſolutely groundlcfs the ſaid Lybel is, and how Gile 
kerſcleugh was againſt the foreteitirg of Newton, that if need were he could prove by Littelegil Elder- 
ſhaw, and Mr, Jobn Brown, who were Witn:fles in Newtoun's Exculpation at that time, that G3izey/, 


le zently ſaid to them, He could heattily w,ſh, ſome means could be f.tlen upon to caſt bim 
Cane) enels, whicn clariy Cemonſtrits that he had no delign to get him forfeit. And the 


truth wes, after he was liberate by taking the Teſt, all that befe)| him thereafter, was by his own de- 
fault, ſeing he, to ingratiat himſelf with the then Chancellor, he went and told ſeveral idle Stories ac 
bout the Scots: men he hid converſed with at London, and what their D: fign was, who gid report 
the Cimen tot e Council, and who gid immediatly order a Macer to carry him bcforc thems and the 
finding that he pr: varicar in his Examination, they thereupon immediatly ſent him to Priſon, where 
be continued till he was brought to a Tryal forthe rimes of Treaſon: And it isnotourly known, how 
- Newtoun has oppreſſ:d and abuſed the Countrey in ſeveral things, and of late he Committed 2 2roſs 
Malverſe and breach of his Truſt, in fo far as in the year 1686 or thereby, he being commiſſionat 
by the Duke of Hamilton to up'ift ſome Reſts of the Tax tion, he did grofly offer to defraud the 
Duke, and oppreſs the Countrey, which bcing repreſented to the Council, he was impriſoned ard 
fined in 500 merks, : 
5+ ltthere were any relevancy in the forefaid Lybel, as there is not, for the Reaſons foreſaid, yet 

be cannot be lyable, becauſe he is ſecured by the A of Indemnity in September 1588, by which, 
all Crimes, Ofences, Delinquencies, and Tranſgreſſions of whatloever nature or quality, committed, 
acted or done, by any one SubjeR to another, by Word, Write, or any other Act of Commiſſion or 
Omiſhon, which direly or indirectly may import by any inference or Conſtruction, the contravention 
of any Law, ARof Parliament, Cuſtom or Conſtitution of this Kingdom, or may infer any pain or pu- 
niſhment againſt any of the Subjedts, to the prejudice of their Lives, Fortunes, Eſtates or Repurati- 
ons, either ad windid zm prebilicane nel provalum, either for Damnage Or ſate:eſt, are Iademnified. And 
Diſcharges any of the SubjeQs to be called in queſtion for the ſamen, either Civily or Criminally: ard 
Ordains that the ſaid General Indemnity ſhal be interpret in the moſt favourable and comprehenfive 
Senſe the fame can admit of for tecurity of the SubjeAs in the Premiſſes : and what is now lybelled 
againſt Gilkerſcleugh, if there were any relevancy or truth in che thing, as there is neither, the ſamen 
does clearly fall und: r the Act of Indemnity, | | 
-- 6, It ſuch a lybel as this ſhould be ſuſtained, it might be a ground of thouſands of Proceſs of thay 
| nature, for all Perſons that were contained in the Forteous Rolls, may upon as good, and better rea- 

fon raiſe ſuch ARions againſt the Witneſſes who were likewiſe Informers. $0 that if ſich an AGion 
ſhould be ſuſtained, it would be of a dangerous Preparative to the whole Nation. And it cannot be 
\nſtanced that ever there was ſuch an Aion purſued , far leſs ſuſtained; 
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fe was anfwered for Newtour, that he had an ARion of Poinding of theGround, depending againft ' 
Gilker cleugh, which was the occaſion that he was irtitate againſt him, and albeit he was choſen one of 
Gilkerſclengh's Curators, yet he had no Intromiffon except only with 700 1b, or thereby, and his Ob- 

| ligement to relieve Gilkerſcleugh was only conditional, in caſe his Father in Law ſhould diſburden the 

| Eitate of other Debts which was not dene: And that it is ſufficiently proven by the Depofitions of 
the Witneſſes, Gilkerſclugh to haveinformed Treaſon againſt Newtovr, and that it appears by the Pros 
cefs againſt Newtour, that the Advocat paſt from all the Lybel, except as to the Expreſſions informed 
by Gilker/clugh, and the reaſon of his Impriſonment by the Council was, becauſe he would not in- . ' 
form againſt Ceſnock and the other Scotſ-mven at London, and the Reaſon why he was fined was, becauſe 
he allowed the Town of Linlithgow to make uſe of the Copy of a Suſpenſion as a Principal, and the 4& 
of Indmnity does not meet this caſe, becaule it could not take away any Parries privat Damnage and 
Intereſt, and by the Claim of Right, nothing in the late times ſhould be drawn in Conſequence. 

It is Replyed for Gilker/clugh, 1. Thet he never knew any Attion that Newtoun had, depending 
againſt him, neither does he inſtru any ſuch Proceſs, and it is not like that he would have purſu- 
ed any ſuch ARion againſt Gilker/clugh, if there had been any Ground for it, as there is not, ſeing he 
knew that he was debitor to G#ker/clvgh in great Sums of Money, 

2. It is abſolutly falſe which Newtour alledges, That albeit he was one of the Curators, yet he 
did not Intromet, except only with a {mal Sum, feing it is notourly., known in the whole Countrey, 
that he was the ſole intrometting Curator, and uplifted the Rents during all the years of the Curatry 
As alſc,he intrometted with, and diſpoſed of the Moveables, which was of a conſiderable Value: And 
the account of his Intromiſſions being drawn up,and allowance given of all his Payments, he will be yet 
reſting Gither/clugh above 30000 16, Sothat it is evident, that all that Newtour defigns by his ground. 
leſs and calumnious Purſute, is only of purpoſe to frighten Gilkerſclugh from purſuing Newtown for 
his juſts Debts, and to force him to ſome difadvantagious TranſfaRtion: For the truth is Newtown knows 
very well, and (ſo is it knownto all the Countrey about that he will be Debitor to Gilker/clugh in more 
than all he is worth, 

3. Asto that Pretence that Newton was only obliged to relieve Gilkerſcleughs Father of the Eaution- 
ry, upon condition that Newtones Father in Law ſhould disburden the Eſtate of other Debts, this is like 
the reſt of Newtonns calumnious Alledgeances, for there is no ſuch condition in Newtouns Contrak of 
Marriage; but he is exprefly oblig-d co relieve Gilker{cleughs Father of the Cautionry, which will 
appear by the ContraR it ſelf, if Newtovr would produceit. 

4+ Asto what is alledged that Gilkerſc/e2ughs ſhonld have informed Treaſon againſt Newtoun to be ſuf 
ficiently proven. lt is Replyed, 1. That the former Anſwer is opponed, that it is no wayes Crimi- 
nal to inform of matter of Treaſon, ſeing ty the Laws of this and a'l other Nations, every man is oblj- 
ged to inform againſt any perſon that is guilty of I reafon; and iffuch au Action as thfs ſhould be ſuſtained 

it would abſolntcly hinder all perſons hereafter to inform matterof Treaſon, &how prejudicial that might 
_ 5e tothe Kingand the Nation:The Parliament may ealiiy judge. 2. Asit is not poflible,that ſuch a Com- 
plaint can be {uſtained to make any Manly able for Damageswithout overturning the fundamental Laws of 
the Nation, ſo neither is the faid irrclevantComplent proven, for the Lybel refolving in theſe two points, 
ſach as the time of Newtouwrs Impriſonment, and the cauſe of it, that it was Gitkerſcleughs informing 
treaſonable Words againſt him, butſoit is that none of theſe two Points are proven. For firſt, as to 
_ the time, it being alledged that he was two years and a half in priſon, the Witneſles only declares 
that he entered to priſon in the year 1603, and that they ſaw him-1n Priſon in the,year 2685, but 
does not mention the particular time they did fee him in vriſon, nor that he was in Priſon all thetime. 
2.As to the Cauſe of his Impriſorment, it is not proven againſt the Defender,neither can it be pretended 
that it was upon the account of any ſaformation Gilkerſcleugh gave againſt him, ſeing Newtours 
acknowledges by an Information {tyned under his Hand lying in Proceſs , That the 
oecaſion of his being put in Priſon was, that he refuſed to inform againſt Ceſſnock - and 
other Seotzs Gentlemen at London, which clearly takes off all the conje&uial Probation that 
Newtoun has Adduc?d againſt Gilkerſ /eugh, as if the Caſe of his Impriſonment had been Gilker ſ= 
clexgh's Information againſt him, 3 Several of the Witneilels aduced by Newtown, and particular= 
ly George Ogilvie deciairs that he was ſent by Meldrum to the Tolbooth of Hamzltoun, to get In- 
formation from 6il4erſclewgh againſt Newtown by which it is evident that he did not give any In« 
formation till he was required by thele Commiſſionat by the Government which is the very time 
libelled that Gz/kerſcleugh ſhould have given the Information, and it being become Relevant by 
the Committie, and before the time libeiled, or at the ſame time which is all one, Gilker ſclengh | 
was required to give Information by thele who was Commiſhonat by the Government, relevant to 
Liberate him from this Ground'eis Perſu'r, and this being Proven by the Purſuer's own witnefſes ; Gzl- 
kerſcleugh ought to be Aſſoiizied, even conform to the Terms of the Commitrties former Tnterlo- 
locutor. 4, The only Witnels that Newtoun makes Uſe of, tor proving that Gilkercleugh Intormed 
Treaſonable Words againſt him are Foha Hamiltown of Elerſbhaw and Mr. Fohns Brown, and all that 
they Depon is, that they heard G:/ker/cleugh ſay, that it he did not get his own, and Right in an Aﬀair 
that he had with Newtouz that he ſhould toliow him ro the Gallows, and it he gor nor him Hanged, 
he ſhould Stick him, which mighe have been ſome Words that Gzlkerſcleu2h ſaid in Paſſion, but 
there is nothing in theſe Words, or in all the Depofit:ons in the Terms ot the Libel, that Grlkeyſ- 
c/+»eh ſhould have Informed Treaſonable W\ ords againſt Newtown, nor ſo much as that he did !ntorm 


-gainſt him 5 ſo that ir is Impoſſible chat ſuch a Probation can be ſuſtained to 


3 + 4's 
mzke 63Iberſcleugh lyable for Damages it the Libel was otherways Relevant as it is not, 5, Tt 
is clear from the Depofintions that the Perſons who Threataned to Inform againſt 
Newtoun, were Andrew Symintor and Alexander Baillie, ſo that as it is evident by the ſaid Probation, 
that any thing that was ſaid by Gilkerſcleugh was not any Treaſonable Words that Newtown ſhould 
have ſpoken, nor that he In'ormed againſt him, ſo that ic is clear by the ſaid Probation, thac 
S$yminton and Baillie were the Perſons that Threatned to Inform, and. not Gilkerſcleugh. 6. As to 
Gilkercleugh's pretended Actual Informing ; There is none of the Witnefles Depones except 
: George Ogilvie who was Clerk to Meldrum's Commiſſion z and vvho Declares that he vyas ſent by 
Meldram as (aid is, only there is another named Alexander Ogilvie vvho is an Old blind ſortiſh Body, 
.and vvhen he vvas firlt Examined, he vvas not + xamined in preſence of the Partie, nor betore the 
Commiſſion but in a Privat houſe, and albeit the firſt Depoſition ſeems to Concurr vvith George 
Orilvie yet he thereafter Emitted a Declaration upon Soul and Conſcience, that he did never fee 
Gilkerſcleuzh in the Tolbooth of Hamilten, nor did know that Gilker{cleugh gave? any Information 
againſt Newtoun, only he heard George Ogi/vie ſay ſo, which being but a Hear-fay does not Prove, 
And albeit there were Concurting Teſtimonies as to that Particular. yet it makes nothing againſt 
Gelker ſcleugh, 1eing any Intormation he gave, was given to theſe that had Commiſſion trom the 
Government being required tor rhat EffeR, as appears by the Teſtimonies of che Wirnefles, which 
he deſires mzy be Read, 
5, It was callumnious to alledge that the Cauſe of Newtoun's Impriſonment, and of being Fined 
- by the Council, was only tor hoid:ng a Coppy of a Suſpenſion for a Principal , it being nonetenſe to 
ſay that the Privy Council would Fine a man for ſuch a thing as that which is ordinary and that which 
is no Cryme, but che true Reaſon of his Impriſonment was becauſe he was endeavouring to Defraud 
the Duke of Hamiltoun and Oppreſs the Countrey, and Malverſe in his Truſt, he being [mployed 


by the Duketo Charge the Town of Lithgow, he cook likeways Money from the Town and procured 
them a Suſpcnfion againſt Duke Hamz!tors, 


6. 1he AR of Indemaity is opponed, which clearly meets this Caſe and has been many times 
ſuſtzined both before. the Lords ot Seffion and Juſticiary, tor freeing Parties both from the Cryme 
and {)amnage, and Intereſt, and the Claime of Right does no ways concern caſes of this Nature 
which can on!y be underſtood of Declarations, doings and Proceedings in the Late Governmene . 
that were contrair to Law, But it was no ways contrair to Law for the King to give an Indem- 
nity to His Subj:zRs,for if that were Suſtained, thn the Claim of Right might altogether take away 
the At of Indemnity, an4 make it incffeRual which was neyer yet pretended, as alſo by the ſame 
Reaſon the Claim of Right might take away al) Remiſions given to any Party that had been grant- 
ed theſe Fouitty years by paſt, and what a Dargerous preparative that might be any man. might 
cafily judge, 2nd (ering ſuch. Ads of. Indemnity has always been Suſtained in the ordinary Courts of 
Juſticiary to Free the Parties both quoad vinaiCam Publicam et pritatam, and Damnage, and Inte- 

reſt, it ought likeways to be ſuſtained to Liberat Gilkerſclesgh in this Caſe, if the Libel were others 
ways Relvant and Proven as it is not, and Atts of Indemnity are Land-marks which are Sacred, and 
ought not be Removed, nor ſomuch as touched, and if they ſhould not be ſuſtained in that Senſe & 
Latitude, and conform to the Expreſs Words of the AR, it minhe Occaſion a great deal of Contu- 


fion on the Nation, and would Fruſtrate the very End and Deſignof granting ſuch ARs ef Indem- 
nity, 


[a Reſpe& of all which &//kerſclevgh Ought to be Aſſoilzied from his Groungleſs, and 
Calumaious Ferſuit, i OAT "WY 08 OR AG 


Es 


my 
oh 


